<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #96-1392  Document #347711 Filed: 04/24/1998 Page 1 of 35

United States Court of Appeals
FOR THE DI STRICT OF COLUMBIA CIRCU T

Argued January 22, 1998 Deci ded
April 24, 1998

No. 96-1392

Mot or & Equi pnment Manuf acturers Association, et al.,

Petitioners

Mary D. N chol s,
Assi stant Administrator and
Envi ronnental Protection Agency,

Respondent s

Aneri can Aut onobil e Manufacturers Associ ation, et al.,

I ntervenors

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #96-1392  Document #347711 Filed: 04/24/1998 Page 2 of 35

No. 96-1397

Mot or & Equi pnment Manuf acturers Association, et al.,

Petitioners

Envi ronnental Protection Agency and
Carol M Browner, Adm nistrator, United States
Envi ronnental Protection Agency,

Respondent s

Aneri can Aut onpbil e Manufacturers Associ ati on and
Associ ation of International Autonopbile
Manuf acturers, Inc.,

I ntervenors

On Petitions for Review of an Order of the

Envi ronnental Protection Agency

M chael J. Conlon argued the cause in No. 96-1392 for
petitioners, with whom Marc L. Fleischaker, Donald B.
Mtchell, Jr., Evan S. Stol ove, John Russell Deane, 111,
Christopher J. Kersting, Basil J. Mezines and M chael T.
Reid were on the briefs. Louis R Marchese entered an
appear ance.

M chael J. Horowitz, Attorney, Environmental Protection
Agency, argued the causes for respondents, with whom Lois
J. Schiffer, Assistant Attorney Ceneral, U.S. Departnent of
Justice, Jeffrey K Lee, Attorney, and Jonathan Z. Cannon,
Ceneral Counsel, Environnmental Protection Agency, were on
the brief. Karen L. Egbert, Attorney, U S. Departnent of
Justice, entered an appearance.
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Cifford T. Lee, Deputy Attorney General, State of Califor-
nia, argued the cause in No. 96-1392 for intervenor California
Air Resources Board, with whom Daniel E. Lungren, Attor-
ney Ceneral, and Mchael Terris, Senior Staff Counsel, Cali-
fornia Air Resources Board, were on the brief.

John H. Beisner, John A Rogovin, Martha Dye, Richard
A. Penna, Howard E. Shapiro, V. Mark Slywynsky, Charles
H Lockwood and John T. Whatley were on the brief in No.
96- 1392 for intervenors Anerican Autonpbil e Manufacturers
Associ ation and Association of International Autonpbile Man-
uf acturers, Inc.

Marc L. Fleischaker argued the cause in No. 96-1397 for
petitioners, with whom Donald B. Mtchell, Jr., Evan S.
St ol ove, John Russell Deane, II1, Christopher J. Kersting,
Basil J. Mezines, Mchael J. Conlon and Mchael T. Reid
were on the briefs. Louis R Mrchese entered an appear -
ance.

John H. Beisner argued the cause in No. 96-1397 for
i ntervenors, w th whom John A Rogovin, Martha Dye, Rich-
ard A. Penna, Howard E. Shapiro, V. Mark Sl ywynsky,
Charles H Lockwood and John T. Whatley were on the brief.

Bef ore: Edwards, Chief Judge, Wald and Rogers, Circuit
Judges.

pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: These two appeals present C ean
Air Act ("CAA" or "the Act") challenges to California's |atest
round of autonobile on-board em ssions di agnostic device
("OBD') regulations. Petitioners are a nunber of associ a-
tions that represent businesses that nmanufacture, rebuild, and
sell car parts in what is known as the autonobile "afternar-

ket," in that the parts they make and sell are neant to
repl ace the parts installed by the original autonobile manu-
facturers. 1In the first appeal, they challenge the Environ-

mental Protection Agency's ("EPA') decision to permt Cali-
fornia to enforce its own regul ations of the OBDs pursuant to
section 209(b) of the CAA (the "waiver decision"). In the
second appeal, petitioners challenge EPA s rul e deenming com
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pliance with the California diagnostic device regulations to
constitute conpliance with the federal diagnostic device regu-
| ati ons (the "deenmed-to-conply"” rule).

Petitioners contend that both the waiver decision and the
deened-to-conply rule run afoul of CAA subsections
202(m (4) and (5). Those subsections require the data collect-
ed by the diagnostic devices to be easily accessible and
under standabl e to all nechanics who service autonobiles,
whet her they are independent or affiliated with an autonobile
manuf acturer. EPA concluded that California' s regul ations
conplied with subsections (m(4) and (5), and we defer to the
agency's reasonable interpretation of the CAA. Prelimnari-
ly, however, we hold that certain parts of the petitions are
noot in view of the nost recent revisions to the California
regul ati ons, and that our review of one challenge to the
deened-to-conply rul e based on CAA section 202(b)(1)(C is
barred for failure to exhaust administrative renedies. Peti-
tioners have standing to chall enge EPA' s deened-to-conply
rul e, however, and tinmely presented their challenge to that
rule. Furthernore, we hold that EPA' s waiver decision was
not inconsistent with the CAA. In sum the agency acted
within its authority in promulgating both rules. Accordingly,
we deny the petitions in part and dismss in part.

A. The Clean Air Act

The Clean Air Act, 42 U S.C. ss 7401-7671(q) (1988 &
Supp. V 1993), regulates air pollution by establishing air
quality standards for certain pollutants and controlling the
em ssi ons of approxi mately 189 hazardous pollutants. See
CAA ss 109, 112, 42 U.S.C. ss 7409, 7412.1 The Act estab-

1 Motor vehicles are a significant source of carbon nonoxi de
("CO'), nitrogen oxide ("NOx"), volatile organic conpounds
("VQOCs"), and other toxic air pollutants regul ated under the Act.
See I nspection/ Mi ntenance Program Requirenments, 57 Fed. Reg.
52,950, 52,981 (1992) (codified at 40 CF.R pt. 51). See generally
Arnold W Reitze, Jr. & Barry Needl eman, Control of Air Pollution
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lishes a two-pronged federal -state approach limting notor
vehicle pollution. See generally Engine Mrs. Ass'n v. EPA
88 F.3d 1075, 1078 (D.C. Cir. 1996). The states regul ate

aut onobi | es after they have been purchased by consuners

t hrough i nspecti on and mai nt enance prograns. See CAA

ss 104, 106, 1llla(b)(4), (a)(2)(B), 42 U S.C. ss 7504, 7506,
7511a(b)(4), (a)(2)(B). Inspection and nmai ntenance prograns
are designed to identify and ensure the repair of in-use

aut onobiles that are emtting excessive pollutants. Subchap-
ter I of the Act is primarily concerned with the ground rul es
for the inplenmentation of these post-purchase prograns by

the states. Subchapter Il of the Act vests in the federa
government the al nost exclusive responsibility for establish-
i ng autonobi |l e em ssion standards for new cars. See CAA

ss 202, 209(a), 42 U S.C. ss 7521, 7543(a). One state, Cali-
fornia, is pernmitted to establish its own autonobile em ssions
standards for new cars. See CAA s 209(b), 42 U.S.C

s 7543(b); Engine Mrs. Ass'n, 88 F.3d at 1078 & n.9. Qher
states are pernitted to adopt California's standards instead of
t hose promul gated by the federal government. See CAA

s 177, 42 U.S.C. s 7507. The effect of the Clean Air Act is
that new "notor vehicles nust be either 'federal cars' de-
signed to neet EPA's standards or 'California cars' designed
to neet California' s standards."” Engine Mrs. Ass'n, 88 F.3d
at 1080.

The California exception is intended "to afford California
t he broadest possible discretion in selecting the best nmeans to
protect the health of its citizens and the public welfare.™
H R Rep. No. 95-294, at 301-02 (1977), quoted in Mtor and
Equi p. Mrs. Ass'n, Inc. v. EPA 627 F.2d 1095, 1110 (D.C
Cr. 1979) ("MEMA 1"). However, California is required to
determine that its standards will be "in the aggregate, at
| east as protective of public health and wel fare as applicable
Federal standards" before promulgating them CAA
s 209(b)(1), 42 U S.C. s 7543(b)(1). Furthernore, California
may only adopt and enforce its own em ssion standards after

from Mobi | e Sources through I nspection and Mi ntenance Pro-
granms, 30 Harv. J. on Legis. 409, 410-414, 448-49 (1993).

Page 5 of 35
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receiving a wai ver of preenption fromthe EPA. See Mdtor
Vehicle Mrs. v. New York State Dep't of Envtl. Conservation

17 F.3d 521, 526 (2d Cr. 1994). The EPA Adnministrator, in
turn, may only deny California' s waiver application if she
finds that (1) the state's protectiveness determnation is arbi-
trary or capricious, (2) California does not need separate state
standards to nmeet "conpelling and extraordi nary conditions,"

or (3) California's "standards and acconpanyi ng enf or cenent
procedures are not consistent with" section 202(a) of the Act
[42 U.S.C. s 7521(a)]. GCAA s 209(b)(1), 42 U.S.C

s 7543(b)(1).

BDs were first installed by autonobile manufacturers in
1981.2 OBDs nonitor, control, and record the emi ssions
rel eased by autonobile engines.3 They also store information
about emnissions systemfaults for later retrieval.4 The de-
vices warn drivers of problens through the "check engine"
lights placed on the dashboards of new cars.

These lights illum nate when the vehicle's nonitoring
system detects an engi ne mal function. At the sane tine
the light illum nates, trouble codes indicating the source

of the problemare stored in the vehicle's conmputer
where they may be accessed by repair personnel, sone-
times using a plug-in tool to aid in diagnosis.

Control of Air Pollution from New Mtor Vehicles, 56 Fed.
Reg. 48,272, 48,274 (1991) (proposed Sept. 24, 1991).

In 1990 Congress anended the CAA to require EPA to
mandat e and regul ate the installation of OBDs in all new
cars. See CAA Amendnents, P.L. No. 101-549, s 202(m,
104 Stat. 2399 (codified at 42 U . S.C. s 7521(m (Supp. V
1993)). Through the use of these devices, Congress sought
accurate identification of "em ssion-rel ated systens deteriora-
tion or malfunction,” in order to "alert[ ] the vehicle's owner

2 See S. Rep. No. 101-228, at 97 (1990), reprinted in 1990
U S. C.C A N 2285, 3482.

3 See S. Rep. No. 101-228, at 97, reprinted in 1990
US CCAN at 3482.

4 See id.

Page 6 of 35
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or operator to the likely need for em ssion-related ... main-
tenance or repair." CAA s 202(m (1), 42 U S. C

s 7521(m (1). Congress also hoped to "facilitate the ability of
repair facilities, including independent repair facilities, to
properly diagnose em ssion conponent malfunctions.”™ 5 1In

order "to assure that all vehicle manufacturers use [ OBDs]

that can be readily accessed and interpreted,” 6 Congress

i nstructed EPA to promul gate regul ations that

requir[e] (subject to the provisions of section 7542(c) of
this title regarding the protection of methods or process-
es entitled to protection as trade secrets) manufacturers
to provide pronptly to any person engaged in the repair-
ing or servicing of notor vehicles ... any and all infor-
mati on needed to make use of the emission control

di agnostics system. ..

CAA s 202(m(5), 45 U.S.C. s 7521(m(5). The statute also
requires

(A) that any connectors through which the em ssion con-
trol diagnostics systemis accessed for inspection, diagno-
sis, service, or repair shall be standard and uniformon
all notor vehicles and notor vehicle engines;

(B) that access to the em ssion control diagnostics sys-
tem t hrough such connectors shall be unrestricted and
shall not require any access code or any device which is
only avail able froma vehicle manufacturer; and

(C© that the output of the data fromthe em ssion control
di agnosti cs systemthrough such connectors shall be
usabl e wi thout the need for any uni que decoding infor-
mation or device.

CAA s 202(m(4), 42 U.S.C. s 7521(m(4).
Fol l owi ng the 1990 anendnments, EPA promul gated an

initial set of OBD regulations. It construed section 202(m (4)
to

Page 7 of 35

5 S. Rep. No. 101-228, at 97, reprinted in 1990 U S.C.C. A N at

3482

6 S. Rep. No. 101-228, at 98, reprinted in 1990 U S.C.C. A N at

3483.
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require[ ] that OBD systeminformation be unrestricted
and accessible to anyone via standardi zed connectors

wi t hout requiring access codes or any device only avail -
able fromthe manufacturer. Further, the OBD system

i nformati on nust be usabl e w thout need for any unique
decodi ng information or device. To satisfy these man-
dates, EPA [required] that OBD systens conformto

uni formindustry standards ... and be accessible with
the use of a standard hand- hel d di agnhostic t ool

Control of Air Pollution from New Mtor Vehicles, 58 Fed.

Reg. 9468, 9471-72 (1993) (to be codified at 40 CF.R pt. 86).
These regul ati ons, however, did not include the "final require-
ments under which information ... would be made avail abl e

to the service and repair industry.” 1d. at 9468.

In 1995, EPA pronulgated a "Service Information Rule”
i mpl enenting section 202(m (5). See Control of Air Pollution
from New Motor Vehicles, 60 Fed. Reg. 40,474 (1995) (codi -
fied at 40 CF. R pts. 9, 86). In that rule, EPA "require[d]
vehi cl e manufacturers to provide to the service and repair
i ndustry information necessary to service on-board diagnostic
(OBD) systens and to perform other em ssion-rel ated di agno-
sis and repair."” 1d. at 40,474. EPA declined, however, to
interpret the rule to require the dissenination of all OBD
programm ng i nformati on. The agency concl uded that under
section 202(m(5),

[mManufacturers are only required to provide information
in order for persons to service and repair vehicles. They
are not required to provide recalibration information that
is not needed to make emi ssions-rel ated di agnosis and
repairs, even if such information may be useful for the
manuf acture of afternmarket parts.

Id. at 40,479. EPA also concluded that "manufacturers
shoul d be allowed to devel op and i npl ement the systens

whi ch they believe are nost secure, such as encryption sys-
tens. " Id. at 40,493

B. California s OBD Regul ations

California first required autonobile manufacturers to in-
stall OBDs in new cars sold in the state in 1988--two years

Page 8 of 35
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bef ore Congress mandated the installation of OBDs in cars

sold nationwide.7 It revised those regulations for use in 1994
nodel year cars (the "OBD I1" regulations). The state

expects the OBD Il devices to detect misfires and nonitor

catal yst efficiency, evaporative systens, exhaust gas recircu-

| ati on systens, fuel systens, oxygen sensors, secondary air
systens, and electronic em ssion-rel ated powertrai n conmpo-
nents, among other things. See 15 Cal. Reg. L. Rep. 124, 126
(1995).

California has | ong been concerned that OBDs could easily
be disabled, altered, or replaced with parts manufactured by
i ndependent parts manufacturers in the aftermarket, negat-
ing their ability to restrict autonobile em ssions. For exam
ple, the state has evinced concern that the conputer chips
that control the OBDs coul d be replaced by "performance
chi ps" that reset the operating parameters of the enissions
controls inposed by the devices on autonobil e exhaust sys-
tems. See 56 Fed. Reg. at 48,276 (describing the effects of

performance chips). 1n 1989 California's Air Resources
Board ("CARB") staff reported that "[a]ftermarket 'perfor-
mance chips' ... usually alter the em ssion control system

calibration and in many cases di sabl e em ssion control equip-
ment." 8 The report recomended that anti-tanpering fea-
tures be required for OBDs so that such chips could only be
substituted with difficulty. 1d. 1In 1992, CARB s staff reit-
erated its concern that "there are no straightforward neans
of regulating the use of" aftermarket chips, and accordingly

expl ained that "the OBD Il requires vehicle conputer noni-
toring systens to be tanper-proof to help ensure that such
chi ps cannot be used."” Letter fromCARB to WIlliamReil -

ly, Administrator, EPA 4 (Sept. 15, 1992). The state there-

7 See S. Rep. No. 101-228 at 97, reprinted in 1990 U S.C. C A N
2285, 3482.

8 CARB, Revisions to Malfunction and D agnostic System
Requi renents Applicable to 1994 and Later New California
Passenger Cars, Light-Duty Trucks, and Medi um Duty Vehicles
wi th Feedback Fuel Control Systens 21 (1989) (hereinafter
"CARB Report").
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fore required that "[c]onputer-coded engi ne operating pa-
raneters” not be alterable w thout "specialized tools and
procedures.” Cal. Code Regs. tit. 13, s 1968.1(d) (1993).
California also required all "reprogranmabl e conmputer code
systenfs]" to "include proven wite-protect features.” 1d.
In addition, the state briefly insisted that manufacturers "in-
cl ude enhanced tanper protection strategi es including data
encryption using nethods to ensure the encryption al gor-

ithm and wite protect features requiring electronic access
to an off-site conputer maintained by the manufacturer” in
their OBDs beginning with the 1999 nodel -year. Cal. Code
Regs. tit. 13, s 1968.1(d) (1995). CARB recently deleted the
of f-site computer requirenent fromthe state's regul ati ons.
CARB, Initial Statenment of Reasons For Proposing Rul e-

maki ng 24-25 (1996).

Consequently, as of Septenber 25, 1997, California' s re-
vi sed anti-tanpering regul ations read:

Conput er - coded engi ne operating paranmeters shall not

be changeabl e without the use of specialized tools and
procedures (e.g., soldered or potted conputer conpo-

nents or sealed (or soldered) computer enclosures). Sub-
ject to Executive Oficer approval, manufacturers may
exenpt fromthis requirement those product |ines which

are unlikely to require protection. Criteria to be eval u-
ated in maki ng an exenption include, but are not limted
to, current availability of performance chips, high perfor-
mance capability of the vehicle, and sales vol une.

Cal . Code Regs. tit. 13, s 1968.1(d) (1997).

VWile California anended its anti-tanpering regul ations,
the state al so sought a waiver of federal preenption for its
OBD Il regulations. On June 14, 1995, CARB requested the
EPA Administrator to grant a waiver of preenption for
California's regulations as they stood in 1995. After notice
and coment, EPA concluded that California had conplied
with the relevant requirements of the Cean Air Act, and
granted CARB' s application for a waiver. See California
State Mbtor Vehicle Pollution Control Standards, 61 Fed.

Reg. 53,371 (1996). Petitioners sought review of the EPA

Page 10 of 35
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Admi ni strator's decision in this court, pursuant to section
307(b)(2) of the Act. See CAA s 307(b), 42 U.S.C
s 7607(b)(2).

C. The Deened-to-Conply Rule

As part of the first federal OBD rule promul gated in 1993
EPA included its own anti-tanpering regulations as well as a
"deened-to-conmply” rule. See 58 Fed. Reg. at 9486. Under
that rule, "[d]enonstration of conpliance with California OBD
Il requirenments [woul d] satisfy [EPA] requirenents ..
t hrough the 1998 nodel year." 1d. EPA explained that
"[flor the 1994 through 1998 nodel years, [it would] enforce
OBD requi rements against either the California OBD I
requirenents ... or the Federal OBD requirenents.” 58
Fed. Reg. at 9476. A nunber of aftermarket organizations
promptly filed suit challenging these provisions. See Special-
ty Equip. Market Ass'n v. Browner, No. 93-1277 (D.C. Cir.
May 19, 1994). As a result of an agreenment between the
petitioners and EPA, however, both parties requested the
court to issue an order declaring the anti-tanpering provision
of the final rule, and any reference to California' s anti-
tanpering regulations, to be "vacated and ... void ab initio."
The court thereafter issued an order vacating the rel evant
provi si ons.

Foll owi ng the settlenent, EPA pronul gated a revised final
rule in 1995. The agency explained at the time, however, that
it was

continuing to review its policy concerns regarding tam
pering. EPA may in the future deternmine that it is
appropriate to promul gate new regul ati ons to address

t hese concerns. |If the Agency determ nes that new
regul ati ons are appropriate, EPAwill at that tinme pub-
lish a notice of proposed rul emaki ng addressing t hese
concerns.

Control of Air Pollution From New Mtor Vehicles, 60 Fed.
Reg. 15,242, 15,245 (1995) (codified at 40 CF.R part 86).9

9 The agency had issued an earlier "notice of decision", which
outlined the challenge to the agency's anti-tanpering regul ations,
described the settlement, and announced that the federal anti-
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EPA therefore provided that denonstration of conpliance

with the 1995 version of California OBD Il requirenents

woul d satisfy the federal OBD requirenents, "except that
conpliance with Title 13 California Code s 1968.1(d), pertain-
ing to tanpering protection, is not required to satisfy the
requi renents of this section.” 1d. at 15,247. 1|In response to
adverse comments by petitioner Mtor & Equi pment Manu-
facturers Association (MEMA), 10 however, EPA revised the

1995 rule to renove the reference to conpliance with Califor-
nia's nost recent regul ations. EPA also began a new rul e-
maki ng process to update its waiver of the California OBD II
regul ations, resulting in 1996 in another version of the
deened-to-conply rule. Control of Air Pollution From New

Mot or Vehicles, 61 Fed. Reg. 45,898 (1996).

The 1996 rul e now chal | enged by petitioners represents yet
another effort by the agency to "promul gate[ ] appropriate
revisions to federal OBD regul ati ons [whereby] conpliance
with the recently revised [Californial] OBD Il requirenents
will satisfy federal OBD." 1d. at 45,898. The 1996 rule
provi des that:

Denonstration of conpliance with California OBD I
requirenents ... shall satisfy the requirenments of this
section through the 1998 nodel year except that conpli -
ance with Title 13 California Code s 1968.1(d), pertaining
to tanpering protection, is not required to satisfy the
requi renents of this section.

40 CF.R s 86.094-17(j) (1997). EPA explained: "[t]his final
rul emaki ng all ows manufacturers to conply with federal OBD
requi renents by optionally complying with the revised and
recently adopted California OBD Il regulations.” 61 Fed.

Reg. at 45,899. Petitioners appeal ed, again pursuant to sec-
tion 307(b) of the CAA. See CAA s 307(b)(2), 42 U S.C

s 7607(b)(2).

tanpering regul ati ons and deened-to-conply rul e had been de-
clared void, pending a new rul emaki ng by the agency. Notice of
Court Decision, 59 Fed. Reg. 51,114 (1994).

10 See Control of Air Pollution From New Mtor Vehicles,
Fed. Reg. 37,945, 37,945 (1995).

Page 12 of 35
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Before reaching the nerits of the petitions, we address
several justiciability issues raised by EPA

A. Standing

First, EPA contends that petitioners |ack standing to chal -
| enge the deened-to-conply rule. Essentially, the agency
focuses on causation and redressibility, maintaining that peti-
tioners | ack standi ng because EPA elimnated the require-
ment that manufacturers install anti-tanpering neasures in
1993. According to the agency, the chall enged 1996 rul e took
no action either to permt or forbid the use of such anti-
tanpering nmeasures on autonobiles. Further, EPA notes, it
expressly stated in the rulemaking |l eading to the 1996 rule
that, "[it] is taking no action ... that has any effect on
manuf acturers [sic] legal requirenent or ability voluntarily to
equip vehicles with tanpering protection neasures.” 61 Fed.
Reg. at 45,901. Regarding redressibility, neither a remand
nor a reversal, EPA maintains, would affect the ability, |ega
or factual, of manufacturers to install anti-tanpering nea-
sures on their vehicles.

The Suprenme Court articulated a three-part Article 11
standing test in Lujan v. Defenders of Wldlife, 504 U S. 555,
560 (1992). See also Steel Co. v. CGtizens for a Better Env't,
118 S. . 1003, 1016-17 (1998). To have constitutiona
standing, a petitioner first nust have suffered an "actual or
i mm nent," as opposed to "conjectural or hypothetical,"” "inju-
ry in fact.” Lujan, 504 U S. at 560 (citations and interna
gquotations omtted). Second, the injury nust be "fairly trace-
able to the chall enged action of the defendant and not the
result of the independent action of some third party not

before the court.” Id. at 560-61 (citations and interna
quotations omtted). Third, it rmust be "likely" that the injury
will be "redressed by a favorable decision.” 1d. at 561; see
al so Common Cause v. FEC, 108 F.3d 413, 416 (D.C. Gr.

1997).

Petitioners satisfy the first prong of the Lujan test, which
requires a concrete and particularized invasion of a legally
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protected interest. See Lujan 504 U.S. at 560. They repre-
sent persons who manufacture, rebuild, or distribute parts
that conmpete with the parts sold by original autonobile

manuf acturers. "A conpetitor is adversely affected by and
has a substantial interest in orders affecting the matter as to
which he is a conpetitor.” Seaboard & Western Airlines,

Inc. v. Cvil Aeronautics Bd., 181 F.2d 515, 518 (D.C. Cir.
1949). Petitioners' aftermarket parts may be difficult to
install in light of California' s anti-tanpering regul ations as
condoned by EPA. Difficult installation will presunmably
reduce the demand for petitioner's parts, while increasing the
demand for parts nade by the autonobile manufacturers that
installed the anti-tanpering devices. Petitioners are thus
"likely to be financially injured" by EPA s deened-to-conply
rule. FCCv. Sanders Bros. Radio Station, 309 U S. 470, 477
(1940). "[When a chall enged agency action authorizes all eg-
edly illegal [activity] that will alnpst surely cause [a] petition-
er to |l ose business,"” that petitioner has standing to nake a
claim El Paso Natural Gas Co. v. FERC, 50 F.3d 23, 27

(D.C. Cr. 1995); see also Association of Data Processing
Serv. Orgs., Inc. v. Canp, 397 U S 150, 152-53 (1970).

Hence, the only questions are whether petitioners neet the
second and third prongs of the Lujan test, for Article Il
standi ng purposes, or are prudentially barred.

The EPA contends that the injury suffered by petitioners
was not caused by and cannot be renedied by the agency
because it is attributable to the autonobile manufacturers, a
"third party not before the court." Lujan, 504 U.S. at 560.
Yet petitioners' injury is fairly traceable to EPA s rul emak-
ing, satisfying the second prong of the Lujan test. See id. at
560. EPA itself has acknow edged that its deened-to-conmply
rule has resulted in an al nost unani nous deci sion by major
manuf acturers to install OBDs that conmply with California's
regul ations. |In a "Dear Manufacturer” letter of Novenber 7,
1997, EPA observed that "only one maj or autonobile manu-
facturer is selling vehicles certified specifically to the EPA
OBD requirenments rather than choosing the California OBD
Il option." Letter fromJane Arnstrong, Director, EPA
Vehi cl e Progranms and Conpliance Division 1 (Nov. 7, 1997).
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The deemed-to-conply rule has had such an effect because it
creates a trenendous incentive for manufacturers to instal
OBDs that conply with California's regulations in all their
cars. By doing so, they need only make one kind of each car
they sell instead of two kinds, one of which would be for sale
in states that follow California's OBD regul ati ons, and the
other for sale in states that follow federal OBD regul ati ons
If the manufacturers were not permtted to use California's
BD Il systemin the autonobiles they nake for sale in the
states governed by the federal OBD regul ati ons, then fewer
cars would be sold with the allegedly illegal California OBDs.
There is therefore no doubt that "the unfettered choi ces nade
by i ndependent actors have been ... nmade in such manner as

to produce causation.” Freedom Republicans, Inc. v. FEC

13 F. 3d 412, 417 (D.C. Gr. 1994) (quoting Lujan, 504 U S. at
562 (internal quotation marks omtted)).

Al so unpersuasive is EPA's contention that petitioners
injury is not redressable by the court. See Steel Co., 118
S. . at 1017; Lujan, 504 U S. at 561. Vacation of the
deened-to-conply rule could renedy their injury by requir-
ing EPA to undertake a new rul emaking with respect to the
application of California's OBD Il regulations to EPA's OBD
program In that new proceedi ng, petitioners could argue for
the necessity of a stringent bar against any anti-tanpering
regul ations. Cf. Reytblatt v. Nuclear Regulatory Conmi n,

105 F.3d 715, 721 (D.C. Cir. 1997). Indeed, petitioners

mai ntain in both appeals that California' s policy is unlawful
and were this court to interpret the Clean Air Act to preclude
aut onobi | e manufacturers frominstalling any anti-tanpering
mechani sns, petitioners' task before the agency woul d be

consi derably eased

In addition to Article Il standing, petitioners have shown
that there is no prudential reason to deny themtheir day in
court. See National Credit Union Admin. v. First Nationa
Bank & Trust Co. ("NCUA"), 118 S. C. 927, 933 (1998).

Under the Administrative Procedure Act, 5 U S. C. s 702
(1994), a petitioner can establish "prudential standing” by
showing that its interests are "arguably within the zone of
interests to be protected or regulated by the statute ... in
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question.” Carke v. Securities Indus. Ass'n, 479 U S. 388,
396 (1987) (quoting Association of Data Processing Serv.

Ogs., Inc., 397 U S. at 153). Petitioners are "suitable chal -
| engers to enforce"” the Clean Air Act provisions at issue,
First Nat'l Bank & Trust Co. v. National Credit Union

Admin., 988 F.2d 1272, 1276 (D.C. Gr. 1993), especially
because this "test is not neant to be especially demandi ng."
Carke, 479 U S. at 399. A would-be plaintiff is outside the
statute's "zone of interests” only "if the plaintiff's interests
are so marginally related to or inconsistent with the purposes
inplicit in the statute that it cannot reasonably be assuned
that Congress intended to permt the suit.” Id.; see also
NCUA, 118 S. C. at 935-36. Petitioners contend that CAA
subsections 202(m (4) and (5), which guarantee all nechanics
access to information contained in the OBDs, render unlawf ul
the anti-tanpering regul ations pronul gated by California.

Their interests in rebuilding and manufacturing repl acenment
parts for the OBDs and the em ssions systens that the

devices nonitor are related to the interests of nmechanics who
nmust access the information contained in the OBDs to deter-

m ne whet her any parts need to be repaired or repl aced.

Petitioners' "interests are [thus] sufficiently congruent with
those of the [nmechanics] that [petitioners are] not 'nore likely
to frustrate than to further the statutory objectives." " First

Nat'l Bank & Trust, 988 F.2d at 1275 (quoting O arke, 479

U S at 397 n.12); see also Scheduled Airlines Traffic Ofices,
Inc. v. Department of Defense, 87 F.3d 1356, 1359 (D.C. Cr.
1996) .

B. Mbot ness

Somewhat nore persuasive is EPA's contention that the
1997 revision of California's OBDs regul ati ons noot portions
of petitioners' challenge to the waiver. California no |onger
requi res manufacturers to "enpl oy proven nethods to deter
unaut hori zed reprogranm ng whi ch may incl ude copyri ght a-
bl e executabl e routines or other nethods.” Cal. Code Regs.
tit. 13, s 1968.1(d) (1995). The state also elinmnated the
prospective requirement that "[b]leginning with the 1999
nodel year, manufacturers shall include enhanced tanper
protection strategies including data encryption ... and wite
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protect features requiring electronic access to an off-site
conput er mai ntai ned by the manufacturer.” 1d. However,
California's regulations continue to require that "[c]onputer-
coded engi ne operating paraneters shall not be changeabl e

wi t hout the use of specialized tools and procedures (e.g.

sol dered or potted conputer conponents or sealed (or sol-
dered) conputer enclosures).” Cal. Code Regs. tit. 13,

s 1968.1(d) (1997).

Quided by MEMA I's instruction that the court nust not
"ignore the public record of the CARB's anendnents” lest it
"in effect be deciding a hypothetical question,” we concl ude
that petitioners' challenges based on the assunption that
California's regulations would require access to an off-site
conput er for maintenance begi nning with 1999 nodel - year
cars are noot. MEMA |, 627 F.2d at 1104 n.18. The
elimnation of that requirenent constitutes "a fundanmenta
change in the state of affairs” that has warranted resort by
the court to the nootness doctrine in simlar circunstances.
I d.

Further, intervenor CARB contends that petitioners' entire
chal | enge to the deened-to-conply rule has becone noot as a
result of the changes in the California s regulations. "An
action is mobot when nothing turns on its outcone.” Schering
Corp. v. Shalala, 995 F.2d 1103, 1105 (D.C. Gr. 1993). A
di spute may be nmpoted when the allegedly illegal conduct at
i ssue has been voluntarily discontinued if (1) there is no
reasonabl e expectation that the conduct will recur and (2)
"interimrelief or events have conpletely and irrevocably
eradicated the effects of the alleged violation.” County of
Los Angeles v. Davis, 440 U S. 625, 631 (1979); see also Reeve
Al eutian Airways, Inc. v. United States, 889 F.2d 1139, 1142-
43 (D.C. Cir. 1989). The burden of establishing nootness
rests on the party that raises the issue. Reeve Al eutian
Airways, Inc., 889 F.2d at 1143. It is a "heavy" burden
Davis, 440 U S. at 631

W concl ude that petitioners' challenge to the waiver rule is
not entirely noot because two sources of alleged regulatory
i njury have not been addressed by the 1997 anendnents.
First, California's revised regulations still require "specialized
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tool s and procedures” to access or change "conputer coded

engi ne operating paraneters.” Cal. Code Regs. tit. 13,

s 1968.1(d). A challenge to a portion of a regulation that is
unaffected by interveni ng amendnents does not become noot

by reason of those anendnments. The "[a]nmendnent[s] do[ ]

not, however, elimnate the "actual controversy" between the
parties; [they] infornf ] the decision." First Gbraltar FSB
v. Mrales, 42 F.3d 895, 898 (5th Cr. 1995). Petitioners
contend that the "specialized tools and procedures” require-
ment viol ates section 202(n), and that conpliance with that

subsection is a prerequisite to any wai ver approval. Wre
the court to agree, it would follow that the 1997 revisions to
California's OBD Il regulations did not eradicate the effects

of EPA' s unl awful wai ver.

Second, California has been certifying cars with OBD I
systens since the 1994 nodel year. Until the 1997 revi sions,
each car sold with an OBD Il system had to "enpl oy proven
nmet hods to deter unauthorized reprogranm ng which may
i ncl ude copyri ght abl e executabl e routi nes or other nethods."
Cal. Code Regs. tit. 13, s 1968.1(d) (1995). These cars contin-
ue to carry OBDs equi pped with nethods to deter repro-
granmm ng, notw t hstandi ng repeal of the requirements. |If,
as petitioners contend, the Clean Air Act requires both
California and EPA to inplenment regul ations barring the
installation of any anti-tanpering mechanisnms in their OBDs,
then the state unlawfully required manufacturers to install
copyri ghtabl e routi nes designed to deter reprogranm ng over
four nodel years. Were the court to agree with petitioners,

t he question would be whether they are entitled to access the

i nformati on shiel ded by the encryption devices required by

the state for cars built in those years. Cf. Atlantic Richfield
Co. v. United States, 774 F.2d 1193, 1198 (D.C. Cir. 1985).

Furthernore, EPA's interpretation of section 209(b)--spe-
cifically that the waiver provision does not require conpliance
with section 202(m--is likely to affect its evaluation of all
California waivers. Because petitioners maintain that the
wai ver process requires conpliance with section 202(nm, they
are "nore broadly ... attacking the standards” that the EPA
applies inits review of waiver requests. Defenders of WId-

Page 18 of 35
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life, Inc. v. Endangered Species Scientific Auth., 659 F.2d
168, 175 (D.C. Gr. 1981). These standards have not been
af fected by the 1997 revisions.

C. Tineliness

EPA al so contends that petitioners' challenges to its
deened-to-conply rule are untinely, and its argunent is not
wi t hout sone force. Appeals fromfinal decisions nmade under
the Clean Air Act nust be filed within sixty days of the date
of the decision's publication in the Federal Register. See
CAA s 307(b), 42 U S.C. s 7607(b) (Supp. V 1993).11 This
filing period is " '"jurisdictional in nature, and may not be
enlarged or altered by the courts.” " Edison Elec. Inst. v.
EPA, 996 F.2d 326, 331 (D.C. Cr. 1993) (quoting NRDC v.
NRC, 666 F.2d 595, 602 (D.C. Cr. 1981)). This is not a case,
however, where petitioners have barely nmissed a deadline.
Rat her, EPA contends that they should have chal | enged the
agency's authority in two earlier rul emakings.

The agency first contends that petitioners' challenge to its
authority to require anti-tanpering devices should have been
made when the agency initially pronulgated its 1993 OBD
regul ati ons, which included a version of the deened-to-conply
rule and an interpretation of section 202(m(4). See 58 Fed.
Reg. at 9470-71, 9487. However, EPA' s prior efforts to
promul gate a deenmed-to-conply rule were unsuccessf ul
EPA abandoned its 1993 version of the deened-to-conply
rule when it agreed to vacate its 1993 rul e and asked for an
order declaring the rule "void ab initio." Thus, insofar as
petitioners are concerned, it is as though the 1993 rul e never
exi sted. EPA' s next effort was the 1995 final rule. But in
di smssing their appeal of the 1993 rule, aftermarket petition-
ers expressly reserved their right to challenge the 1995 rule.
Their adverse comments on that rule pronpted EPA to
promul gate the 1996 rule that is the subject of this appeal

11 The statute also provides a sixty day period in which to file
cl ai ns based on grounds arising after the initial sixty day period
has expired. See CAA s 307(b), 42 U.S.C 7607(b) (Supp. V 1993).
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As this chronol ogy suggests, it would have been fruitless
for petitioners to have appeal ed the 1995 rule at the very tine
that the agency was affirmatively responding to petitioners
comments. Had they filed such an appeal, the agency likely
woul d have argued that it was not ripe or would have sought
a remand or a stay in light of its then-present intention of
nmodi fying the rule in response to petitioners' coments. So
viewed, it was not until EPA promulgated a revised final rule
in 1996 that petitioners could have perfected an appeal, and
t hey have done so.

Furthernore, the subjects covered by California' s regul a-
tions, which EPA has deened to conply with federal I aw,
were revised between 1993, the first year that EPA promul -
gated an OBD regul ation, and the deened-to-conply rule-
maki ng in the instant appeal. For exanple, California's
earlier regulations required "reprogranmabl e conmputer code
systens” to include "proven wite-protect features which my
i ncl ude copyri ght abl e executabl e routi nes or other nethods."
Cal. Code Regs. tit. 13, s 1968.1(d) (1993). By the tine
California applied for a waiver, however, the wite-protect
requi renent had been deleted fromits regul ations. See Cal
Code Regs. tit. 13, s 1968.1(d) (1995). |Its regulations have
been revised further since 1995. Consequently, to sone
extent, the 1996 deened-to-conply rule before the court is a
different rule than the one promulgated in 1993, with differ-
ent state regulations at stake. Cf. Ofice of Conmunication
of the United Church of Christ v. FCC, 911 F.2d 813, 815-16
(D.C. Gr. 1990); Louisiana Envtl. Action Network v. Brown-
er, 87 F.3d 1379, 1385 (D.C. Cir. 1996). EPA acknow edged
as much when it updated the waiver of preenption that it
awarded California in 1996. See California State Mtor Vehi-
cle Pollution Control Standards, 61 Fed. Reg. 53,371 (1996).

Accordi ngly, we conclude that EPA' s unsuccessful prior
efforts to pronul gate a deened-to-conply rule concerning a
substantially different set of California regulations do not
render petitioners' challenge to this rule untinely.

Second, EPA contends that petitioners should have chal -
| enged its discussion of section 202(m(4) in the 1993 OBD

Page 20 of 35
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rule. In that rule, the agency interpreted subsection (m(4)
to require OBD systeminformation to be "unrestricted and
accessi ble to anyone via standardi zed connectors w t hout
requi ri ng access codes or any device only available fromthe
manuf acturer.” 58 Fed. Reg. at 9471-72. EPA thus concl ud-
ed that OBD systens had to "be accessible with the use of a
standard hand- hel d di agnostic tool." 1d. at 9472. EPA nain-
tains that petitioners should have attenpted to persuade it, at
that point, to interpret subsection (nm(4) to preclude any
regul ation permtting manufacturers to install anti-tanpering
devices on their OBDs. Although the question is close, we
conclude that this argunment is al so unconvincing. Any such
chal l enge to the agency's interpretation of subsection (nm(4)
regardi ng anti-tanpering devices would not have been ripe

for this court's review, since EPA agreed to an order decl ar-
ing its anti-tanpering regulations void before a chall enge
could be made. See Specialty Equip. Market Ass'n v.

Browner, No. 93-1277 (D.C. Gr. My 19, 1994). Petitioners
are not expected to challenge an agency's interpretation that
has not been inplenented by any regul ation. See US \West,

Inc. v. FCC, 778 F.2d 23, 27-28 (D.C. Cr. 1985). "Atinme
[imtation on petitions for judicial review ... can run only
agai nst chal l enges ripe for review" Baltinore Gas & El ec.
Co. v. ICC, 672 F.2d 146, 149 (D.C. Cr. 1982). A challenge
t hat woul d have been unripe if it had been brought earlier can
hardly be characterized as untinely now. 12

Simlarly, EPA's third contention, that petitioners should
have pursued their chall enges when the agency pronul gated
the Service Information Rule in 1995, which inplenmented
section 202(m (5) of the CAA by "requir[ing] vehicle manufac-
turers to provide to the service and repair industry infornma-
tion necessary to service on-board di agnostic (OBD) systemns

12 EPA' s discussion of section 202(m(4) in its response to

comments on the Service Information Rule was simlarly anbigu-

ous. There, the agency intimated that it did not "believe" that
section 202(m(4) required "internal conmputer codes" or "repro-
gramm ng i nformation" to be provided to i ndependent technicians.

Page 21 of 35

But this "belief" hardly constituted the stuff of which petitioners

coul d have sought review
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and to perform other em ssion-related di agnosis and repair,"
60 Fed. Reg. at 40474, is unpersuasive. As originally pro-
posed, the Service Information Rule included an anti -
tanmpering provision simlar to California's. See 56 Fed. Reg.
at 48,272, 48,276, 48,296. This provision was deleted follow ng
the stipulated court order vacating portions of the rule.

EPA, however, continued to consider an anti-tanpering policy
and retained the discretion to promulgate new regulations in
the future. See Control of Air Pollution from New Mt or
Vehi cl es, 60 Fed. Reg. 15,242, 15,245 (1991). But in the fina
version of the Service Information rule, "EPA ... decided

not to require secured systens," based upon coments from
petitioners and other interested parties. Thus, petitioners
prevail ed again. Wile the agency indicated that it "be-
lieve[d]" that manufacturers "should be all owed" to devel op
OBDs with encryption devices, 60 Fed. Reg. at 40,493, and

al so asserted that it had "authority" to require such devices in
the future, such dicta could hardly be characterized as a
portion of EPA's final rule. EPA did not promulgate an anti -
tanmpering regulation. Had petitioners sued over the dicta
then, their lawsuit woul d have been di sm ssed as unripe. See
US West, Inc., 778 F.2d at 27-28. "[T]he cal endar does not
run until the agency has decided a question in a nmanner that
reasonably puts aggrieved parties on notice of the rule's
content."” RCA d obal Communications, Inc. v. FCC, 758

F.2d 722, 730-31 (D.C. Cr. 1985). Petitioners cannot reason-
ably be expected to have specul ated then that this discussion
of encryption neant that EPA would later interpret Califor-
nia's anti-tanpering devices not to violate the Cean Air Act.
As petitioners maintain, the issue of the agency's authority
was not joined in the Service Information rul emaking itself
because neither the proposed rule nor the ternms of the fina
rul e addressed what EPA might permt "voluntarily” in the
future.

Undoubt edl y, petitioners m ght have chal |l enged t he agen-
cy's authority fromthe begi nning, as EPA suggests, but as
the evolution of the 1996 deened-to-conply rul e denon-
strates, there would have been no occasion to address their
contentions until the instant appeal. The agency, confronted
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with a challenge to its authority, nodified its proposed rule in
response to petitioners' substantive concerns and thereby
post poned confronting the issue of its authority.

D. Exhausti on

W agree, however, that one of petitioners' contentions is
not properly before the court. Petitioners contend that the
deened-to-conply rule "nationalizes" the "California car" be-
cause it changes the em ssions standards that Congress set
for the remaining forty-nine states. CAA section 202(b)(1)(Q
provides that "[i]t is the intent of Congress that the nunerica
em ssi on standards specified in" the Act "shall not be nodi -
fied by the Administrator after Novenber 15, 1990, for any
nodel year before the nodel year 2004." CAA
s 202(b)(1)(QO, 42 U.S.C. s 7521(b)(1)(C. California s em s-
sions standards are | ower than those in the CAA. Conpare
Cal. Code Regs. tit. 13, s 1960.1(f) & (g) (1997) with CAA
202(g), 42 U.S.C. s 7521(g). Consequently, if the EPA rule
had the effect that manufacturers nationalized their Califor-
nia cars, petitioners contend, then the rule would change the
em ssi ons standards provided by Congress in contravention of
the Act.

The CAA provides that "only an objection to a rule or
procedure which was raised with reasonable specificity during
the period for public coment ... may be raised during
judicial review"™ CAA s 307(d)(7)(B), 42 US.C
s 7607(d)(7)(B) (1988). The court enforces this provision
"strictly," NRDC v. Thonas, 805 F.2d 410, 427 (D.C. Cr.
1986), to ensure that EPA has an opportunity to respond to
every challenge to the regulatory regine it adm nisters.
Consequently, the court enjoys the benefit of the agency's
experti se and possibly avoi ds addressi ng sone of the chal -
| enges unnecessarily. Petitioners did not cite section
202(b)(1)(CO in their comments to the agency. Although they
argued that California had to act consistently "with CAA
section 202," that section covers a nunber of areas, including
nati onal standards for em ssions of carbon nonoxi de, hydro-
carbons, and nitrogen oxides, see CAA s 202(g), 42 U S.C
s 7521(g), cold start em ssions standards, see CAA s 202(j),
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42 U . S.C. s 7521(j), and provisions for a study of unregul ated
toxic air pollutants, see CAA s 202(1), 42 U S.C. s 7521(1).
Thus, petitioners' objection, based on a bare reference to
section 202, can only fairly be characterized as unspecific. Cf
American Petroleumlnst. v. EPA 52 F.3d 1113, 1119 (D.C

Cr. 1995). Wile petitioners also argued that a "single on-
board di agnostic systemcan be used nationally [but] it should
be a systemwhich neets the current federal requirenents as
mandat ed by Congress," the current federal requirenments
mandat ed by Congress cover the entire Cean Air Act. EPA

could not reasonably evaluate petitioners' intricate section
202(b)(1)(C) argunent in light of their vague reference to
"federal requirenments.” Both prudence and judicial econony
dictate that we reject petitioners' efforts here. Having failed
in their generalities about federal standards to give the
agency an opportunity to consider their specific concerns,
petitioners cannot raise themfor the first time now.

Turning to the nmerits, petitioners contend that California's
anti-tanpering provisions are illegal under s 202(m(4) and
(m(5), and therefore EPA should not have granted the state
a waiver. Additionally, petitioners maintain that EPA cannot
itself adopt a deened-to-conply rule that would all ow nanu-
facturers to nmeet federal standards while enploying anti-
tanpering technol ogy. They contend that subsections (m(4)
and (m(5) taken both separately and in tandem affirmatively
require unrestricted access to the OBDs. W concl ude that
EPA is not required to consider the nandates of subsections
(m(4) and (mM(5) in granting a waiver, and, in any event,
nothing in either section prohibits California from adopting
anti-tanpering provisions. Thus, neither the waiver nor the
deened-to-conply rule were contrary to | aw

A. Section 202(m and the Waiver Requirenent
Petitioners make a textual argunent, relying on interna

cross-references within section 202 in an effort to show that
subsection (m's informati on and access requirenments nust be
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factored into the agency's determ nati on whether to grant
California' s waiver application. There are several problens
wi th their approach.

First, section 209(b) sets forth the only waiver standards
wi th which California must conply. California nust conclude
that its standards "will be, in the aggregate, at |east as
protective of public health and welfare as applicabl e Federa
standards" to obtain a waiver. CAA s 209(b)(1), 42 U S.C
s 7543(b)(1). EPA then nust conclude that the state's stan-
dards were not promulgated in an arbitrary and capri ci ous
fashion, that the state needs its standards "to neet conpel -
ling and extraordi nary conditions,” and that the state's stan-
dards are consistent with section 202(a). See id. |If EPA
concludes that California' s standards pass this test, it is
obligated to approve California' s waiver application. The test
makes no reference to section 202(n).

Petitioners do not contend that California's OBD Il regul a-
tions directly violated section 202(a), which establishes the
general authority of the EPA Adm nistrator to prescribe
federal emnissions standards by regul ation. See CAA

s 202(a), 42 U.S.C. s 7521(a). |In the waiver context, section
202(a) "relates in relevant part to technol ogical feasibility and
to federal certification requirenents.” Ford Mtor Co. v.

EPA, 606 F.2d 1293, 1296 n.17 (D.C. Cr. 1979); see also

MEMA |, 627 F.2d at 1101, 1111. The "technol ogi cal feasibil-
ity" conponent of section 202(a) obligates California to all ow
sufficient lead tinme to permit manufacturers to devel op and
apply the necessary technol ogy. 13 See Anerican Mtors

Corp. v. Blum 603 F.2d 978, 981 (D.C. Gr. 1979). The

federal certification conponent ensures that the Federal and
California test procedures do not "inpose inconsistent certifi-
cation requirenents.” Waiver of Federal Preenption, 46
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13 EPA has explained that it nmust deny a waiver for California

if the state's regulations provide "inadequate lead tine to permt
t he devel opnent of the technol ogy necessary to inplenment the new
procedures, giving appropriate consideration to the cost of conpli
ance within the time frame.” \Waiver of Federal Preenption, 46
Fed. Reg. 26,371, 26,372 (1981).
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Fed. Reg. 26,371, 26,372 (1981). Neither the court nor the
agency has ever interpreted conpliance with section 202(a) to
require nore. See, e.g., MEMA I, 627 F.2d at 1101, 1111

Ford Motor Co., 606 F.2d at 1296 n.17, Anmerican Mdtors
Corp., 603 F.2d at 981; Waiver of Federal Preenption, 46
Fed. Reg. at 26372.

Second, the agency's long-standing interpretation and the
| egislative history run counter to petitioners' contention that
to obtain a waiver California nust also conply with section
202(n) because sections 202(a) and 202(m cross-reference
each other. Under subsection (a), the EPA Adm nistrator is
required to prescribe and revise regulations "in accordance
with the provisions of this section,” including, in petitioners
vi ew, subsection (m. Id. s 7521(a)(1l). Subsection (m sim-
larly provides that the agency nust "promnul gate regul ati ons
under subsection (a) of this section” inplenmenting Congress
@BD provisions. 1d. s 7521(m(1). Although statutory
cross-referencing presents a superficially plausible textua
argunent |inking conpliance with subsection (m to conpli-
ance with subsection (a), the agency has long interpreted the
statute to give California very broad authority, and the court
has held that this interpretation is not unreasonable. Cf
Ford Motor Co., 606 F.2d at 1297 (observing that Congress
had permtted California to adopt different specific em ssions
requi renents than those provided in the CAA). It is also
contrary to the legislative history of the waiver provision
enphasizing that California is to have the "broadest possible
di scretion in selecting the best neans to protect the health of
its citizens." HR Rep. No. 95-294, at 301-02, quoted in
MEMA |, 627 F.2d at 1110. As the provisions of section
209(b) make clear, Congress has also provided that EPA "is
not to overturn California' s judgnent lightly.” H R Rep. No.
95-294, at 302, quoted in MEMA |, 627 F.2d at 1123 n. 54.

"I'n short, Congress consciously chose to permt California to
bl aze its own trail with a mninumof federal oversight."
Ford Motor Co., 606 F.2d at 1297; see also Engine Mrs.
Ass'n, 88 F.3d at 1080.

The agency's longstanding interpretation that section
209(b) does not require California to establish perfect conpli-
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ance with the CAA to obtain a waiver is particularly plausible
because section 209(b) explicitly requires on that the state's
standards "be, in the aggregate, at |east as protective of
public health and wel fare as applicabl e Federal standards.™
CAA s 209(b) (1), 42 U.S.C. s 7543(b)(1). Petitioners nmake

no claimthat California's OBD standards do not satisfy this
requirenent. They instead limt their argunments under sec-
tion 209(b) to whether California' s standards are consi stent
with section 202(a). But section 209(b)(1) makes cl ear that
section 202(a) does not require, through its cross-referencing,
consi stency with each federal requirenment in the act. Cali-
fornia's consistency is to be evaluated "in the aggregate,”
rather than on a one-to-one basis. CAA s 209(b)(1), 42

U S C s 7543(b)(1).
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Third, it would appear virtually inmpossible for California to

exerci se broad discretion if it had to conply with every
subsection of section 202 that cross-referenced subsection (a).
See, e.g., CAA's 202(b), (g), (h), (j), (M(1), (M(2), (M(4),
US.C s 7521(b), (g9), (h), (j), (M(1), (M(2), (m(4). For
exanpl e, under CAA s 202(g), 42 U S.C. s 7521(g), EPA has
observed, "California would not be denied a waiver if its CO
standard were slightly higher than the federal ... stan-
dard.... This is despite the fact that section 202(g) contains
specific standards for CO that EPA nust pronul gate." EPA

Air Docket A-90-28, Doc. No. V-B-1 at 47. Requiring
California to neet the standards of each subsection of section
202 woul d eviscerate much of the flexibility of the waiver
program in contravention of Congress' purpose in creating it,
as EPA' s traditional interpretation and decisions by this court
have recogni zed. Congress created the wai ver provision so

that "California could enforce emi ssion control standards
which it determned to be in its own best interest even if
those standards were in some respects |l ess stringent than
conpar abl e federal ones.” Ford Mtor Co., 606 F.2d at 1301

It is true that, in addition to the |ead-tinme and technol ogi ca

feasibility requirenents set forth in section 202(a), California

must not arbitrarily and capriciously conclude that its stan-
dards are "at |east as protective of health and welfare as
appl i cabl e Federal standards."” CAA s 209(b)(1), (2), 42
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US.C s 7542(b)(1), (2). Conceivably this requirenent could
| ead the EPA to examine the state's application in |ight of
section 202(m in addition to the other substantive require-
ments of the Clean Air Act. But the state is not required to
establish a one-to-one correspondence with the federal stan-
dards set forth in section 202(m to obtain its waiver.14 See
Ford Motor Co., 606 F.2d at 1297.

B. Section 202(n) Conpliance

Neverthel ess, we nust consider whether California s OBD
Il regulations conply with section 202(n) for two reasons.
First, in recognition of the serious consequences that woul d
follow if California' s regulations did not conply with section
202(m, the agency considered whether California's OBD ||
standards net the section's requirenents in evaluating its
wai ver application. See EPA Air Docket A-90-28, No.
V-B-1. EPA did so because

section 202(m(4) and (5) were [sic] designed to all ow
the aftermarket to receive information that Congress
bel i eved was necessary for aftermarket repair and di ag-
nosis. |If California s regulations are, as afternarket
comment at ors suggest, clearly contrary to the intent of
Congress, then EPA's granting of a waiver to California
woul d effectively elimnate this key Congressional provi-
sion in California (and any other state that enacts Cali -

14 Petitioners' reliance on American Mtors Corp., 603 F.2d at
981, is msplaced. In that case, EPA viewed the petitioner's
conpl ai nt about the lead tine for a proposed action by CARB to be
sol ely based on section 202(b), not section 202(a), and so was not
cogni zable in the waiver process. The court disagreed, observing
that the lead tine for inplenmentation of the NOx standard was
governed by section 202(a)(2) and concluding that "the California
regul ati on, which denies to [petitioner] a lead tinme of two years, is
i nconsistent with" section 202(a)(2). 1d. at 981. Thus, the Ameri-
can Mdtors decision did not suggest that all of the subsections of
section 202 were incorporated into subsection (a) for the purposes of
assessing a California waiver application. Instead, it concluded that
t he EPA had granted a wai ver wi thout determ ning whether Cali-
fornia had net the standards of section 202(a).
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fornia's regulations through section 177). G ven the
substantial inplications of this, EPA must tread careful -

ly.

Id. at 47. Second, EPA was obligated to determ ne whet her
California's OBD Il regulations conplied with section 202(m
when it pronmulgated its deenmed-to-conply rule. By making
those regul ations a federal option, the agency was required to
eval uate whether they net the statutory requirenments for
federal regulations. Hence, the court is not confronted with a
situation in which, by nmeans of the California waiver and
section 177's provision allowing other states to opt into the
California system the protections provided by subsections
(m((4) and (5) would be elimnated by w despread adopti on of
California's rules. See CAA s 177(1), 42 U.S.C. s 7507(1).

Petitioners contend that California's OBD Il regul ations
vi ol ate section 202(m (5)'s requirenment that autonobile manu-
facturers nmust make avail able "any and all information need-
ed to make use of the em ssion control diagnostics system”
CAA 202(m (5), 42 U.S.C. s 7521(m(5). They maintain that
subsection (M (5) requires California and EPA to adopt regu-
| ations that divulge all the information contained on OBD
chi ps, perhaps because doing so would ease the task of their
menbers, who manufacture replacement parts, to nmake their
own versions of the chips and conpatible OBD conponents
But as subsection (m(5) makes clear, only "person[s] engaged
in the repairing or servicing of notor vehicles or notor
vehicl e engines" are entitled to "information needed to make
use of the" OBDs. CAA s 202(m(5), 42 U.S.C. s 7521(m(5).
The plain | anguage of the statute therefore establishes that
subsection (m(5) does not entitle afternmarket manufacturers
to the informati on needed to nake repl acement OBD parts
EPA has accordi ngly concluded that the term"information
needed" refers to information that nechanics can use to
repair autonobiles, and that the availability of such informa-
tion is not precluded by California's anti-tanpering regul a-
tions. EPA explained that "[s]ection 202(m (5) is designed
solely to make sure that manufacturers provide aftermarket
repair personnel with the sane em ssion-related repair and
di agnostic information that they provide to their dealers...
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Availability of such information is not prevented by Califor-
nia's anti-tanpering provisions." EPA Air Docket A-90-28,
No. V-B-1 at 61 (enphasis in original).

Al t hough the plain | anguage of section 202(m(5) does not
make cl ear exactly what information i ndependent mechanics
do need to service OBDs, it is possible to interpret subsection
(m(5) to require access to all the information about OBDs
that is otherw se hidden by anti-tanpering devices, as peti-
tioners urge. CAA s 202(m(5), 42 U.S.C. s 7521(m(5). To
the extent that the precise contours of the type of information
about OBDs that autonobile manufacturers are required to
turn over to independent service providers under subsection
202(m(5) is not set forth, the statute is ambi guous. Because
of this anbiguity, we evaluate EPA's interpretation limting
t he amount of information available to service providers in
light of the second step of the fanmiliar Chevron anal ysis,
which requires the court to defer to the agency's reasonabl e
interpretation of the CAA. See Chevron U. S A, Inc. v.
NRDC, 467 U.S. 837, 842-43 (1984).

We conclude that EPA's interpretation of subsection (m(5)
reasonably conports not only with the statute's discussion of
"informati on needed," but also with its protection of the trade
secrets of autonobile manufacturers. Easy access to the
conput er prograns underlying the OBDs and protected by
anti-tanpering devices would make protection of the intell ec-
tual property contained therein difficult, w thout making the
servicing of vehicles containing OBDs any easier. See 60
Fed. Reg. at 40,492. Congress sought to bal ance the need of
all nechanics for information fromthe devices, thereby pre-
serving conpetition with service and repair shops unaffiliated
wi th manufacturers, with the right of those manufacturers to
protect their trade secrets, pronoting further innovation in
OBD technol ogy. See, e.g., 136 Cong. Rec. 5391-92 (1990)
(Statenments of Sens. Baucus, Chafee, and Core). Subsecti on
(m(5) therefore requires manufacturers to turn over service
i nformati on, but not trade secrets, to independent nechanics.
See CAA s 202(m)(5), 42 U.S.C. s 7521(m(5). EPA was
consequently obligated to strike such a balance in inplenent-
ing the subsection, and there is no record evidence that the
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chip protections and wite-protect encryption adopted in Cali-
fornia's OBD Il regul ati ons prevent mechanics from obtaini ng
the informati on they need fromthe devices to make repairs. 15
Under such circunstances we defer to EPA's concl usi on that
California s regul ations maintain, rather than upset, that bal -
ance.

Petitioners' contentions regarding section 202(m(4) are
al so unpersuasi ve. That subsection requires, anong ot her
things, that "access to the em ssion control diagnostics sys-
tem be "unrestricted and shall not require any access code"
and that "the output of the data fromthe em ssion control
di agnosti cs system be usabl e w thout the need for any uni que
decoding information or device." CAA s 202(m(4)(B-Q; 42
US. C s 7521(m (4)(B-C). Petitioners contend that the sub-
section affirmatively requires unrestricted access to all of the
i nformation contained in OBDs. But the statute only re-
qui res easy access to the OBDs for the purposes of "inspec-
tion, diagnosis, service, or repair.” CAA s 202(m(4) (A, 42
US. C s 7521(m (4) (A). As EPA explained, "the intent of
section 202(m(4) is that the information received by the
em ssi on control diagnostics portion of the OBD system con-
cerning em ssion-rel ated deterioration and nmal function be
readi |y avail able to independent technicians.... [S]ection
202(m (4) was not intended to require proprietary infornma-
tion, like internal conputer codes, to be subject to unlimted
access through the standard data connecters."™ EPA Air
Docket A-90-28, No. V-B-1 at 61. Wile the soldering or
potting of chips contenplated by the California regul ations
may make the chips difficult to extract and copy or repro-
gram petitioners have presented no evidence that they pre-
vent the faults identified by the OBDs from bei ng accessed by
a mechanic. As EPA explained in its waiver determ nation

15 EPA reports that it "has received no information [indicating]
that this information is needed by repair personnel to repair

vehicles.... [T]here have been many coments indicating that
servi ce peopl e have no use for such underlying informtion and
woul d I'i kely not know how to use it if they had access to it." 60

Fed. Reg. at 40, 492.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #96-1392  Document #347711 Filed: 04/24/1998  Page 32 of 35

"California's requirenment for potting conputers ... [has]

little to do with the 'access to the emi ssion control diagnostics
system that is protected by section 202(m(4)(B)." 1d. To

the extent that the subsection's guarantees include anbi guous
terns such as "access" and "usable" "output,"” we defer to the
agency's reasonable interpretation of those terns. See Chev-

ron, 467 U. S. at 842-43.

V.

Petitioners further contend that section 207's warranty
provisions invalidate California s anti-tanpering regul ati ons.
Section 207 requires all "manufacturer[s] of each new notor
vehi cl e and new notor vehicle engine [to] warrant to the
ulti mate purchaser and each subsequent purchaser” of an
aut onobi l e that the autonobile conplies with section 202 of
the Act. CAA s 207(a)(1l), 42 U S.C. s 7541(a)(1) (1988).
Congress has taken steps to prevent manufacturers from
creating parts and service nonopolies through their em ssions
warranty programs. Pursuant to section 207(b), "if a vehicle
owner [has] installed a certified aftermarket part, the vehicle
manuf acturer” cannot "refuse to honor the owner's warranty
repair claim" 16  Autonotive Parts Rebuilders Ass'n v. EPA
720 F.2d 142, 158 (D.C. Cir. 1983). Simlarly, under section
207(c), a manufacturer may not condition its warranty on
service by a mechanic affiliated with the manufacturer.17 See
id. at 159 n.68. Petitioners contend that California's anti-

16 Section 207(b) provides that the manufacturer may not invali-
date any warranty "on the basis of any part used in the nainte-
nance or repair of a vehicle or engine." See CAA s 207(b)(2), 42
U S C s 7541(b)(2).

17 Section 207(c) provides that a manufacturer generally may
not condition its warranty on a requirenent that the autonobile be
serviced "by the franchi sed deal ers of such manufacturer or any
ot her service establishnents with which such manufacturer has a
commercial relationship" as opposed to "service perforned by inde-
pendent autonotive repair facilities with which such manufacturer
has no comercial relationship.” CAA s 207(c)(3)(B), 42 U S.C.

s 7541(c)(3)(B)
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tanpering provisions contradi ct these protections by effec-
tively preventing the use of aftermarket replacenent chips.

Petitioners appear, however, to msperceive the legal |ink
bet ween section 207 and section 209, which sets forth the
standards that EPA nust apply to California's waiver applica-
tions. Although EPA "nust be sensitive to the anti-
conpetitive concerns Congress expressed in" section 207, it
"has no obligation under section 209(b) to guarantee that
California's regulations are without anticonpetitive inplica-
tions." MEMA v. EPA (MEMA I1), 627 F.2d 1128, 1131
(D.C. Cr. 1979). Californiais not required to conply with
section 207 to obtain a waiver, see CAA's 209(b), 42 U S.C
s 7543(b), and, as noted, the agency nmay not evaluate Califor-
nia's waiver application "based on factors other than those
Congress expressly or inpliedly intended the agency to con-
sider." MEMA |, 627 F.2d at 1116.

V.

Finally, petitioners contend that EPA failed to conply with
two statutory provisions requiring the analysis of the effects
of a proposed rule on certain small entities such as busi -
nesses.

On neither can petitioners prevail. First, petitioners con-
tend that EPA failed to conply with the Regulatory Flexibili-
ty Act ("RFA"), 5 U S.C ss 601-12 (1988), when it promul -
gated its deenmed-to-conply rule. The RFA requires that an
agency conduct a regulatory flexibility analysis for any rule
that will have a "significant econonic inpact on a substanti al

nunber of small entities.” Id. s 605(b). "[I]n an appropri-
ate case, [a court may] strike down a rule because of a defect
inthe flexibility analysis.” Small Refiner Lead Phase- Down

Task Force v. EPA, 705 F.2d 506, 538 (D.C. Gr. 1983). This
is not an appropriate case. There is nothing to indicate any
defect in EPA's conpliance with the statute

EPA concl uded when it pronulgated its final rule that,
"[t]his rule will not have a significant adverse econonic
i mpact on a substantial nunber of small businesses” and,



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #96-1392  Document #347711 Filed: 04/24/1998  Page 34 of 35

therefore, did not conduct a regulatory flexibility analysis on
those entities. 61 Fed. Reg. at 45,902. The RFA does not
contenpl ate an analysis in such situations. See 5 U S.C.

s 605(b). While EPA only considered whether its deened-to-
conply rule would have "a substantial inpact” on "large and
smal | vol une aut onobil e manufacturers,” id., it was not

obliged to conduct a regulatory flexibility analysis for any

ot her business, including the businesses represented by peti -
tioners. An agency is under "no obligation to conduct a snal
entity inpact analysis of effects on entities which it does not
regulate.” 18 United Distribution Cos. v. FERC, 88 F.3d

1105, 1170 (D.C. Gir. 1996); see also Md-Tex Elec. Co-op

Inc. v. FERC, 773 F.2d 327, 342 (D.C. Cr. 1985). Because

t he deemed-to-conply rule did not subject any aftermarket

busi nesses to regul ati on, EPA was not required to conduct a
flexibility analysis as to small aftermarket businesses. It was
only obliged to consider the inpact of the rule on smal

aut onobi | e manufacturers subject to the rule, and it net that
obl i gati on.

Second, petitioners contend that EPA failed to conply with
section 317(c)(3) of the Cean Air Act, which requires the
agency to conduct an analysis of "the effects on conpetition of
the standard or regulation with respect to small business.”

CAA s 317(c)(3), 42 U.S.C. s 7617(c)(3) (1988). Section 317

al so provides, however, that "[n]Jothing in this section shall be
construed ... to authorize or require any judicial review of

any such standard or regulation, or any stay or injunction of

t he proposal, pronul gation, or effectiveness of such standard

or regulation on the basis of failure to conply with this
section.” CAA s 317(e)(3), 42 U S.C s 7617(e)(3); see also
MEMA |, 627 F.2d at 1116. Therefore, the court is wthout

18 The RFA itself distinguishes between small entities subject
to an agency rule, to which its requirenents apply, and those not
subject to the rule, to which the requirements do not apply. For
exanple, the RFA only requires that the initial analysis contain
information on "small entities to which the proposed rule will apply"
and "small entities which will be subject to the requirenent” of the
rule in question. 5 U S.C s 603(b).
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jurisdiction to evaluate petitioners' section 317(c)(3) conten-
tion.

Accordingly, we dismss so much of the petitions as are
nmoot as a result of the 1997 revisions to California's regul a-
tions and as are not properly before the court, and we deny
the remai ning portions of the petitions.
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